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Highlights
Sections 30 and 348
CH Ltd. was dissolved in January 2018 during the course of an action against it by the plaintiff. The plaintiff obtained default judgment against CH Ltd. in June 2018. H Co. was the sole shareholder
of CH Ltd. and in 2019, the action was continued against H Co. under
s. 227 of the Alberta Business Corporations Act (the equivalent of s.
348 of the B.C. Act). The court held that H Co. was not precluded
from defending the action against it, including defending against the
merits of the underlying action against CH Ltd., ﬁnding that the
doctrines of res judicata and merger were not engaged. The latter
doctrines require the commonality of parties, and here, while H Co.
may have been the sole shareholder of CH Ltd., it was s a distinct
legal entity and not the same party as, or a privy of, CH Ltd. Condominium Corporation No. 0828219 v. Carrington Holdings Ltd., 2022
ABQB 510, 2022 CarswellAlta 1895 (decided with reference to ss. 227
and 277 of the Alberta Business Corporation Act.)
Section 30
The threshold for lifting the corporate veil is high. The nature of
egregious conduct that has warranted such a result has included
corporate directors lying to the court, the misappropriation of funds
by corporate directors, and the transfer of business to a corporation
for the sole purpose of evading a default judgment. In this case, the
defendant company engaged the plaintiff to do some marine work.
The plaintiff sued the defendant for unpaid invoices and obtained
default judgment. The defendant’s principal then arranged for the
voluntary dissolution of the company on the pretext it had no debts
or liabilities and then transferred the company’s assets to Newco.
The court lifted the corporate veil so as to make the principal personally liable for the judgment debt. Canadian Maritime Engineering
Ltd. v. Ionada Incorporated, 2022 FC 1129, 2022 CarswellNat 3209.
Section 227
A shareholder does not have a right to be a director or ofﬁcer unless
the articles or a shareholders’ agreement so provide. In this case, the
respondent was the sole director and 70% shareholder of A Ltd., a
company engaged in the manufacture of custom cabinets. After being
assured by A Ltd.’s accountant that A Ltd. was doing well, with annual earnings averaging $350,000, the plaintiff purchased a 30%
share interest for $65,000 and began working for A Ltd. as a salaried
employee. At the time of the share purchase, the respondent made it
clear he would remain the sole director and be solely responsible for
iv

management decisions. After one year, the petitioner asked to see the
company books to determine his share of proﬁts. Instead of showing
an audited ﬁnancial statement, the respondent produced an incorrect
unaudited ﬁnancial statement showing a loss of $11,650. The
petitioner asked to be shown the real books but the respondent
refused. The petitioner resigned. His application for relief under this
section was allowed. The petitioner had, and continued to have, reasonable expectations that the respondent and A Ltd. would comply
with the company articles and the BCA, that annual AGMs would be
held, and the petitioner would receive accurate, audited ﬁnancial
statements. However, the petitioner’s expectation of involvement in
company management was not reasonable. The only document
regarding the petitioner’s role referenced his skill to carry out
woodworking as an employee, not management skills. Given the circumstances, the petitioner could have no conﬁdence that the respondent would treat him fairly in the administration of A Ltd.’s business.
In the result, the court ordered the respondent and A Ltd. to purchase
the petitioner ’s shares for $65,000. Azam v. Andrews Custom
Furniture Designs Inc., 2022 BCSC 1166, 2022 CarswellBC 1899.
Reasonable expectations are not static; they are to be objectively assessed at the time of the alleged oppression, within the context of the
relationships at play. In this case, during their marriage, the parties
formed M Co. to hold title to the lands and buildings from which the
husband operated a very successful auto parts business, J Inc. The
husband, who was the sole shareholder of J Inc., held a 60% share
interest in M Co. and the wife a 40% interest. The husband was the
president of M Co. and the wife was recorded as an ofﬁcer and
director. During their marriage, the wife was never involved in any
capacity with the operation of M Co.: she was never given any records or ﬁnancial documents, never received a dividend, and never
attended a shareholder meeting, Following their separation, and
throughout a prolonged period of high conﬂict matrimonial litigation,
the husband removed the wife as director, sold one of M Co.’s properties without the wife’s consent, contrary to a preservation order in
the family law proceedings; never provided any ﬁnancial information
about M Co. or J Inc. despite the wife’s repeated requests; and
unbeknownst to the wife, encumbered one of M Co.’s properties with
a $5.1 million mortgage. The court found that the husband’s conduct
was oppressive and unfairly prejudicial to the wife; whatever her
expectations were prior to the separation, it was now reasonable for
the wife, as a minority shareholder, to expect to be treated in accordance with the law; to receive ﬁnancial disclosure upon request; and
to expect that the husband would treat J Inc. and M Co. as separate
entities with different duties of care appropriate to their respective
shareholders. In the result, the court directed the husband to
purchase the wife’s share interest. Mudronja v. Mudronja, 2022
ONSC 5085, 2022 CarswellOnt 12688 (decided with reference to s.
248 of the Ontario Business Corporations Act.)
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Section 227(3)(a) and (b)
These sections confer the power to compel a party to commence
proceedings against another party. In this case, the parties were each
50% shareholders and directors of two companies that had sold their
assets and ceased to carry on business. A deadlock in management
arose due to the respondent’s insistence that the companies were liable for monies allegedly owing him while, at the same time, refusing
to pursue his claims. The deadlock prevented the winding-up up the
companies and distribution of the sale proceeds. The petitioner applied for a winding up order under s. 324 or alternatively, an order
compelling the petitioner to commence legal action on its claims. The
chambers judge held the court had no jurisdiction to order a party to
“take the wheel of litigation” when they did not wish to do so. This
decision was reversed on appeal on the basis s. 227 gives the court a
broad discretion to make any order it considers appropriate; the list
that follows is illustrative rather than exhaustive in nature. Here,
the order sought would end the deadlock and could be made either
under this section or s. 227(3)(b). In the result, the appeal court
ordered that the petitioner commence legal action within 60 days,
failing which his claims were not to be treated as liabilities in the
winding-up of the companies. Antonov v. Gill, 2021 BCSC 1845, 2021
CarswellBC 2920, reversing 2021 BCSC 1845, 2021 CarswellBC 2920.
Section 236
On an application under this section, the signiﬁcance of the existence
of a counterclaim has been considered from two perspectives: (1) an
application by a plaintiff for an order requiring the defendant to post
security for costs for the defendant’s counterclaim; and (2) an application by the defendant requiring the plaintiff to post security where
the defendant is advancing a counterclaim. In the ﬁrst situation, it
has been held that where the claim and counterclaim are very closely
intertwined, it would constitute an injustice to permit the claim to
proceed while stiﬂing the ability of the defendant to pursue its
counterclaim. The reasoning in the latter line of cases is linked, in
part, to the notion that a defendant should not be required to post security to defend a plaintiff ’s claim, but instead, should be permitted
to defend the claim fully on the merits. In the second situation, if the
court is satisﬁed that an order for security would not stiﬂe the
plaintiff ’s action, the existence of a counterclaim should not result in
the dismissal of the application for security; the existence of the
counterclaim is, however, a proper factor to consider in determining
the amount of security that should be posted. In this case, the
plaintiff, a construction company, sued the defendant developer for
breach of contract, seeking damages of $4 million. The defendant
ﬁled a counterclaim for breach of contract, fraudulent or negligent
misrepresentation, breach of trust, unjust enrichment, and convervi

sion and applied for an order requiring the plaintiff to post $60,000
security. The court ordered security in the amount of $30,000. It was
common ground that the plaintiff would be unable to pay its costs if
unsuccessful; the plaintiff failed to prove an order for security would
stiﬂe its claim; and the defendant had an arguable defence. Parkbridge Lifestyle Communities Inc. v. New West Custom Homes
(Kelowna) Inc., 2022 BCCA 299, 2022 CarswellBC 2412, reversing in
part 2020 BCSC, 2020 CarswellBC 2683.
In this case, a chambers judge refused an order requiring the plaintiff
to post security for costs on two grounds: (1) the plaintiff ’s claim
would likely be stiﬂed due to its impecuniosity; and (2) in light of its
substantial assets, the defendant’s inability to recover its costs would
essentially have no impact on it and therefore an order for security
was unnecessary. The decision was overturned on appeal on the
grounds: (1) a corporate plaintiff must demonstrate impecuniosity by
giving evidence of their assets and debts, not just a blanket assertion
of impecuniosity; (2) the judge ought to have considered whether the
plaintiff could raise funds to continue the action from its directors,
shareholders or other interested parties; and (3) a defendant’s strong
ﬁnancial position is irrelevant to whether security for costs should be
ordered. Parkbridge Lifestyle Communities Inc. v. New West Custom
Homes (Kelowna) Inc., 2022 BCCA 299, 2022 CarswellBC 2412,
reversing in part 2020 BCSC, 2020 CarswellBC 2683.
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