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ACTUS REUS see OFFENCES — act requirement
ADJOURNMENTS see TRIAL PROCESS — adjournments
APPEALS
bail pending,
indictable appeals,
generally, 6.2.3(A)
principles,
conviction appeals, 6.2.3(B)(a)
sentence appeals, 6.2.3(B)(b)
procedure, 6.2.3(C)
summary conviction appeals,
generally, 6.3.3(A)
principles, 6.3.3(B)
procedure, 6.3.3(C)
tactical considerations, 6.3.4(D)
checklists, 6.1.3, 6.1.4
client expectations, 6.1.2(C)
determining availability, 5.2.1
final order or decision, 5.2.2
generally, 6.1.1
indictable,
bail pending, see APPEALS — bail pending — indictable appeals
extensions or variations,
principles, 6.2.3(D)(a)
procedure, 6.2.3(D)(b)
fresh evidence, introducing
principles, 6.2.4(D)(a)
procedure, 6.2.4(D)(b)
generally, 6.2.1
perfection of, 6.2.2
powers of court,
consent orders,
principles, 6.2.4(E)(a)
procedure, 6.2.4(E)(b)
tactics, 6.2.4(E)(c)
fresh evidence, introducing
principles, 6.2.4(D)(a)
procedure, 6.2.4(D)(b)
procedure for bringing applications generally, 6.2.4(A)(b)
stay of driving prohibition, pending,
principles, 6.2.4(B)(a)
procedure, 6.2.4(B)(b)
tactics, 6.2.4(B)(c)
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stays pending, generally,
principles, 6.2.4(C)(a)
procedure, 6.2.4(C)(b)
tactics, 6.2.4(C)(c)
timing of applications, 6.2.4(A)(a)
precedents, 6.4.1
preserving rights to, 6.1.2(A)
retainer, 6.1.2(D)
summary conviction,
bail pending, see REMEDIES — appeals — bail pending — summary conviction
appeals
fresh evidence, introducing
principles, 6.3.4(D)(a)
procedure, 6.3.4(D)(b)
generally, 6.3.1
perfecting, 6.3.2
powers of court,
fresh evidence,
principles, 6.3.4(D)(a)
procedure, 6.3.4(D)(b)
procedure for bringing applications generally, 6.3.4(A)
stay of driving prohibition, pending,
principles, 6.3.4(C)(a)
procedure, 6.3.4(C)(b)
tactics, 6.3.4(C)(c)
stays pending, generally,
principles, 6.3.4(B)(a)
procedure, 6.3.4(B)(b)
tactics, generally, 6.1.2(E)
ATTEMPTS
generally, 1.4.2(C)(a)
impossible, 1.4.2(C)(c)
intent, and 1.4.2(C)(d)
specific intent offence, 1.4.2(C)(d)
preparation, mere, and, 1.4.2(C)(b)
BAIL
applications,
primary
generally, 3.3.2(A)
procedure, 3.3.2(B)
s.469 offences, 3.3.2(C)
review,
automatic, under s.525, 3.3.3(G)
generally, 3.3.3(A)
principles, 3.3.3(B)
procedure,
adult accused, 3.3.3(D)
s.469 offences, 3.3.3(E)
s.523 offences, 3.3.3(F)
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young persons, 3.3.3(C)
pending appeal see APPEALS — bail pending
CAUSATION
approach to issue, 1.3.3(E)(a)
constitutional considerations, 1.3.3(E)(d)
manslaughter,
de minimis test and, 1.3.3(E)(d)
foreseseeability of consequences, and, 1.3.3(E)(d)
general principles, 1.3.3(E)(b)
homicide, special rules, 1.3.3(E)(c)
manslaughter, 1.3.3(E)(d)
CHARTER
protections, see also CHARTER — rights
arbitrary detention, protection against
common law power to detain, 2.3.2(D)(d)
generally, 2.3.2(D)(a)
legal authority to detain, 2.3.2(D)(b)
procedure for raising issue, 2.3.2(E)
statutory authority to detain, 2.3.2(D)(c)
waiver, 2.2.2(C)(h)
presumption of innocence,
generally, 4.2.2(A)
principles, 4.2.2(B)
self-incrimination, protection against,
generally, 4.12.1
silence, pre-trial right to,
generally, 4.12.2(A)
right to choose, 4.12.2(B)
when engaged, 4.12.2(C)
testimonial protections,
adverse inference from failure to testify, prohibition of,
co-accused, issues arising, 4.12.4(E)(c)
generally, 4.12.3(E)(a)
principles, 4.12.3(E)(b)
where rights of co-accused clash, 4.12.3(E)(c)
derivative use immunity,
generally, 4.3.2(A)(d), 4.12.3(E)(a)
principles, 4.12.3(D)(b)
procedure, 4.12.3(D)(c)
generally, 4.12.3(A)
s.7 protections, 4.12.3(D), 4.12.3(E)(a)
s.11(c) protections, 4.4.2(A)(a), 4.12.3(D)(a), 4.12.3(E)(a)
s.13 protections, 4.12.3(C), 4.13.6(E)
use immunity, 4.12.3(B),(C)
unreasonable search or seizure, protection against see SEARCH AND SEIZURE —
Charter protection
remedies
court of competent jurisdiction, 5.4.2(E)
examples, 5.3.3(E)
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exclusion of evidence,
generally, 5.4.1, 5.4.2(F), 5.4.3(A)
judicial discretion, and
evolution under Charter, 4.1.3(C),(D), 5.5.4(C),(D)
fair trial guarantee, 4.1.3(D), 5.5.4(D)
generally, 4.1.3(A), 5.5.4(A)
procedure for applying,
generally, 5.4.3(D)(a)
provincial court, 5.4.3(D)(b)
superior court, 5.4.3(D)(c)
voir dire,
generally, 5.5.6(A)
principles applying, 5.5.6(A)
procedure, 5.5.6(B)
timing of evidentiary objection, 5.5.6(D)
requirements, see also test for
burden of proof, 5.4.3(B)(b)
causal connection, 5.4.3(B)(c)
discretion or duty, 5.4.3(B)(d)
disrepute, 5.4.3(B)(e), 5.4.3(C)
standing, 5.4.3(B)(a)
test for,
effect of exclusion on administration of justice, 5.4.3(C)(d)
generally, 5.4.3(B)(e), 5.4.3(C)(a)
seriousness of breach, 5.4.3(C)(c)
trial fairness factors, 5.4.3(C)(b)
exemption, 5.3.2(D)(d)
generally, 5.3.3(A)
monetary damages, 5.4.2(F)
non-disclosure, for, see DISCLOSURE — remedies for breach of right
postponement of, 5.3.2(D)(e)
problem areas, 5.3.3(B)
procedure for raising Charter challenge, 5.3.3(D)
reading down, 5.3.2(D)(b)
reading in, 5.3.2(D)(c)
reasonable limits, 5.3.3(C)
s.1 analysis, 5.3.3(C)
s.24(1)
court of competent jurisdiction, 5.4.2(E)
fair trial remedy, 5.4.2(C), 5.5.4(D)
generally, 5.4.1, 5.4.2(A)
nature of remedy, 5.4.2(F)
procedure for applying, 5.4.2(G)
proving denial/ infringement of right, 5.4.2(D)
standing,
co-accused, 5.4.2(B)(b)
requirements/test, 5.4.2(B)(a), 5.4.3(B)(a)
standing,
co-accused, 5.4.2(B)(b)
requirements/test, 5.4.2(B)(a)
stay of proceedings, 5.4.2(F)
striking down, 5.3.2(D)(a)
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temporary suspension of invalidity, 5.3.2(D)(e)
rights, see also CHARTER — protections
be informed promptly of reasons for arrest/detention,
generally, 2.2.3(A),(B)
principles,
approach to interpretation, 2.2.3(B)(e)
continuing obligation, 2.2.3(B)(d)
procedure for raising breach, 2.2.3(B)(h)
“promptly” defined, 2.2.3(B)(c)
rationale for right, 2.2.3(B)(a)
requirements of s.10(a), 2.2.3(B)(b)
right to counsel, and, 2.2.3(B)(f),(g)
waiver, 2.2.2(C)(h)
counsel,
court ordered, 2.2.4(G), 2.2.4(L)
detention and,
approach to issue, 2.3.2(B)
defined, 2.3.2(C)
factors to consider, 2.3.2(C)(b)
meaning of detention, 2.3.2(C)(a)
situations/examples, 2.3.2(C)(c)
generally, 2.3.2(A)
examples/situations, 2.2.4(I)
generally, 2.2.4(A),(B)
implementational component,
assertion of right to silence, and 2.2.4(E)(g)
duty to hold off, 2.2.4(E)(b), 2.2.4(E)(f)
generally, 2.2.4(C), 2.2.4(E)(a)
onus of proof, 2.2.4(E)(h)
privacy and, 2.2.4(E)(e)
reasonable opportunity defined, 2.2.4(E)(c),(d),(e)
ineffective assistance, 2.2.4(M)
informational component,
consequences of breach, 2.2.4(D)(h)
duty counsel services, proving existence of, 2.2.4(D)(c)
generally, 2.2.4(C), 2.2.4(D)(a)
requirements, 2.2.4(D)(b)
waivers, 2.2.2(C)(h), 2.2.4(D)(d),(e),(f),(g)
of choice, 2.2.4(L)
practice notes, 2.2.4(F)
principles,
fair treatment, 2.2.4(B)
immediate need, 2.2.4(B)
purpose of right, 2.2.4(B)
procedure for raising breach, 2.2.4(J)
right to be informed promptly of reasons for arrest/detention and, 2.2.3(B)(f),(g)
Rowbotham application, 2.2.4(K)
search and, 2.3.5(K)(m)
state-funded, 2.2.4(H)
waiver, 2.2.2(C)(h)
disclosure, see DISCLOSURE
fair trial,
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judicial discretion to exclude evidence, and, 4.1.3(D), 5.4.2(C), 5.5.4(D)
full answer and defence, to make
cross-examination and, 4.4.7(C)
silence, pre-trial,
generally, 4.12.2(A)
multiple accused, 3.11.2
right to choose, 4.12.2(B)
waiver, 2.2.2(C)(h)
when engaged, 4.12.2(C)
trial within reasonable time, right to
factors considered, 3.2.5(B)(e)
principles, 3.2.5(B)(a)
prerequisites, 3.2.5(B)(b)
purpose, 3.2.5(B)(c)
stay of proceedings, application for based on
burden of proof, 3.2.5(C)(b)
procedure, 3.2.5(C)(c)
timing, 3.2.5(C)(a)
test, 3.2.5(B)(d)
waiver and consent, in respect of rights and protections,
consent related to purpose, 2.2.2(C)(g)
defined, 2.2.2(C)
degree of awareness required, 2.2.2(C)(e)
examples/ situations,
protection against arbitrary detention, 2.2.2(C)(h)
protection against unreasonable search and seizure, 2.2.2(C)(h)
right to be informed of reasons for arrest/detention, 2.2.2(C)(h)
right to counsel, 2.2.2(C)(h)
right to silence, pre-trial, 2.2.2(C)(h)
generally, 2.2.2(A), 2.2.2(C)
ineffective,
consequences of, 2.2.2(C)(j)
procedure for raising, 2.2.2(C)(k)
knowledge of consequences, 2.2.2(C)(c)
necessity of stringent waiver test, 2.2.2(C)(d)
onus of proof, 2.2.2(C)(i)
operating mind requirement, 2.2.2(C)(f)
requirements for effective waiver, 2.2.2(C)(b), 2.2.2(C)(e),(f),(g)
consent related to purpose, 2.2.2(C)(g)
degree of awareness required, 2.2.2(C)(e)
knowledge of consequences, 2.2.2(C)(c)
operating mind, 2.2.2(C)(f)
CONSPIRACY
abandonment of, 1.4.1(I)(c)
attempt and, 1.4.1(I)(b)
elements of offence, 1.4.1(I)(b)
generally, 1.4.1(I)(a)
multiple illegal objects, 1.4.1(I)(b)
party liability, 1.4.1(B)(h), 1.4.1(I)(b)
proof of, 1.4.1(I)(c), 4.9.3(E)
statements in furtherance, hearsay exception, 4.9.3(E)
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COUNSEL
Charter right to see CHARTER — rights — counsel
Crown,
calling case,
adverse inference from failure to call witness, 4.3.2(A)(d)
conduct and duty generally, 4.3.2(A)(e)
duty to call evidence, 4.3.2(A)(c)
generally, 4.3.2(A)(a)
order of witnesses, 4.3.2(A)(c)
communicating with witness, about matters not yet covered, on examination in chief,
4.4.7(B)(b)
conduct and duty generally, 4.3.2(A)(e)
conflict of interest, 3.13.4
disclosure obligations, 2.2.5(B)
remedies for breach, 2.2.5(D)
duty to call evidence, 4.3.2(A)(c)
interlocutory orders/ decisions, challenges to, 5.2.3
privilege, 4.4.3(G)
review of decisions, 3.7.3(B)
rights of election, 3.2.7(D)
stay of proceedings by, 3.7.3
procedure for entering stay, 3.7.4
withdrawal of charges by, 3.7.2
defence,
calling case, 4.3.2
communicating with witness, about matters not yet covered, on examination in chief,
4.4.7(B)(b)
disclosure obligations, 2.2.5(B)(d)
effect of conduct on remedy for non-disclosure, 2.2.5(G)(d)
ineffective assistance, 2.2.4(M)
interlocutory orders/ decisions, challenges to, 5.2.3
removal from record, 3.12.1
representation at trial, 3.9.4
Rowbotham application, 2.2.4(K)
unrepresented accused, 3.9.5
DEFENCES
abuse of process,
generally, 1.6.2(A)
procedure for raising, 1.6.2(B)
age,
generally, 1.7.2(A),(B)
practice issues, 1.7.2(C)
alibi,
generally, 1.6.3(A)
procedure for raising, 1.6.2(B)
automatism,
defined, 1.7.4(B)(a)
distinguished from mental disorder, 1.7.3
generally, 1.7.3(A)
operation, 1.7.3(B)
legal effect, 1.7.3(D)

I-7

(Criminal Practice) (2015 — Rel. 7)

INDEX

procedural differences, 1.7.3(C)
generally, 1.7.4(A),(B)
intoxication, and, 1.7.4(B)(c)
legal effect, 1.7.4(C)
procedure for raising, 1.7.4(D)
sleepwalking, and, 1.7.4(B)(d)
test, 1.7.4(B)(c)
child pornography
private use exception, 1.6.12
common law, 1.5.2
duress, 1.5.2, 1.6.6(B)(a)
preserved by Code, s.8(3), 1.5.2
correction of child by force, 1.6.11(D)(f)
due diligence, 1.3.4(B), 1.3.4(C)
duress,
Charter based, 1.5.2
Code ss. 17 and 18, 1.6.6(B)(b)
common law, 1.5.2, 1.6.6(B)(a)
difference between
common law and statutory forms, 1.6.6(B)(a)
self-defence and, 1.6.6(B)
duress
parties to murder, 1.4.1(B)(k)
generally, 1.6.6(A),(B)
post-Ruzic, 1.6.6(A)
procedure for raising, 1.6.6(C)
safe avenue of escape, 1.6.6(B)
entrapment,
generally, 1.6.7(A),(B)
investigation v. opportunity, 1.6.7(C)
’Mr. Big’ operations, 1.6.7(E)
procedure for raising, 1.6.7(F)
random virtue testing, 1.6.7(D)
generally, 1.5.1
incapacity,
age, by reason of, 1.7.2
automatism, by reason of, 1.7.3, 1.7.4
intoxication, by reason of, 1.7.6
mental disorder, by reason of, 1.7.3, 1.7.5
intoxication,
generally, 1.7.6(A)
involuntary, 1.7.6(B)
practice issues, 1.7.6(G)
procedure for advancing, 1.7.6(H)
specific and general intent offences, distinguishing, 1.7.6(D)
voluntary/self-induced, 1.7.6(C)
inapplicable to alcohol offences, 1.7.6(G)
offences of general intent, and, 1.7.6(E), 1.7.6(H)
offences of specific intent, and 1.7.6(F), 1.7.6(H)
mental disorder,
assessment orders, 1.7.5(B)
generally, 1.7.5(B)(a)
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practice points, 1.7.5(B)(b)\
checklist, approach to issues, 1.7.5(A)
distinguished from automatism, 1.7.3
generally, 1.7.3(A)
operation, 1.7.3(B)
legal effect, 1.7.3(D)
procedural differences, 1.7.3(C)
fitness to stand trial, 1.7.5(C)
determining fitness, 1.7.5(C)(c)
generally, 1.7.5(C)(a),(b)
procedure at court or review board, 1.7.5(C)(d)
not criminally responsible(NCR), 1.7.5(D)
disposition hearings, 1.7.5(D)(f)
generally, 1.7.5(D)(a),(b)
procedure at court or review board, 1.7.5(D)(e)
procedure for advancing defence, 1.7.5(D)(b),(c)
practice points, 1.7.5(D)(d)
generally, 1.7.5(A)
mistake of fact,
burden and onus of proof, 1.3.5(C)(e)
constitutional considerations, 1.3.5(C)(f)
defined, 1.3.5(B)
degrees of mistake, 1.3.5(C)(f) generally, 1.3.5(A)
ignorance, and, 1.3.5(C)(a)
operation of mistakes, 1.3.5(C)(b)
relevance of mistakes, 1.3.5(C)(c)
sexual assault, and, 1.3.5(D)
defence of consent, 1.3.5(D)(e)
fraud vitiating consent, 1.3.5(D)(d)
generally, 1.3.5(D)(a)
proof of, 1.3.5(D)(b)
restriction, 1.3.5(D)(c)
subjective vs. objective, 1.3.5(C)(d)
mistake of law, 1.3.5(E)
defined, 1.3.5(B)
generally, 1.3.5(A), 1.3.5(E)(a)
officially induced error, 1.3.5(E)(c)
statutory exceptions, 1.3.5(E)(b)
mistaken belief in consent, 1.3.5(D), 1.6.5
generally, 1.3.5(D)(a)
intoxication and, 1.7.6(G)
proof of, 1.3.5(D)(b)
restriction, sexual assault cases, 1.3.5(D)(c)
necessity,
generally, 1.6.9(A),(B)
procedure for raising, 1.6.9(C)
officially induced error, 1.3.5(E)(c)
parasomnia, 1.7.4(B)(d)
practice and procedure for raising, generally, 1.5.3
property, 1.6.11(D)(e)
provocation,
generally, 1.6.10(A),(B)
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objective element, 1.6.10(B)(c),(d)
procedure for raising, 1.6.10(C)
requirements, 1.6.10(B)(b)
self-induced provocation, 1.6.10(B)(e)
subjective element, objective element, 1.6.10(B)(c),(e)
self-defence,
against provoked assault, Code s.35, 1.6.11(D)(c)
against unprovoked assault, Code s.34, 1.6.11(D)
generally, Code s.34(1), 1.6.11(D)(a)
where responsive force causes death or grievous bodily harm, Code s.34(2),
1.6.11(D)(b)
approach to legislative provisions, 1.6.11(B)
defence of property, 1.6.11(D)(e)
generally, 1.6.11(A)
in case of aggression, Code, s.35, 1.6.11(D)(c)
intoxication and, 1.7.6(G)
preventing assault, of self or others, Code, s.37, 1.6.11(D)(d)
procedure for raising, 1.6.11(C)
DISCLOSURE
Crown discretion,
how exercised, 2.2.5(B)(d)
Crown duty, 2.2.5(B)(a), 2.2.5(B)(c),(d)
remedies for breach, 2.2.5(D)(d)
defence duty, 2.2.5(B)(b)
exceptions to, 2.2.5(B)(c)
generally, 2.2.5(A), 2.2.5(B)(a)
procedure for obtaining,
forcing disclosure,
non-O’Connor / 278.1 proceedings, 2.2.5(D)
examples/ situations, 2.2.5(D)(b)
material available, 2.2.5(D)(c)
O’ Connor applications, 2.2.5(E)
generally, 2.2.5(E)(a)
procedural steps, 2.2.5(E)(b)
test applicable, 2.2.5(E)(c)
s.278.1 applications, 2.2.5(F)
generally, 2.2.5(F)(a)
procedural steps, 2.2.5(F)(b)
generally, 2.2.5(C)
remedies for breach of right,
approach to issue, 2.2.5(G)(c)
conduct of defence counsel, effect on, 2.2.5(G)(d)
general rule, 2.2.5(G)(a)
lost evidence cases, 2.2.5(D)(d)
type available, 2.2.5(G)(b)
right to, 2.2.5(A),(B)
Crown discretion, exercise of, 2.2.5(B)(d)
duty on defence, 2.2.5(B)(b)
exceptions, 2.2.5(B)(c)
generally, 2.2.5(A), 2.2.5(B)(a)
remedies for breach,
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approach to issue, 2.2.5(G)(c)
conduct of defence counsel, effect on, 2.2.5(G)(d)
general rule, 2.2.5(G)(a)
lost evidence cases, 2.2.5(D)(d)
type available, 2.2.5(G)(b)
search and seizure context, 2.3.5(D)(b)
third party records,
O’ Connor applications, 2.2.5(E)
generally, 2.2.5(E)(a)
procedural steps, 2.2.5(E)(b)
test applicable, 2.2.5(E)(c)
s.278.1 applications, 2.2.5(F)
generally, 2.2.5(F)(a)
procedural steps, 2.2.5(F)(b)
ELECTRONIC SURVEILLANCE see SEARCH AND SEIZURE — wiretaps
EVIDENCE
admissibility,
exclusionary rules, 4.1.2(C), 5.5.3(C)
admissions, 4.9.3(B)
burden of proof,
evidentiary,
defined, 4.2.3(B)
examples, 4.2.3(F)
satisfying, 4.2.3(E)
generally, 4.2.3(A)
legal,
defined, 4.2.3(B)
examples, 4.2.3(F)
measuring, standard of proof,
balance of probabilities, 4.2.3(C)(d)
generally, 4.2.3(C)(a)
reasonable doubt, 4.2.3(C)(b)
satisfying, 4.2.3(D)
banking records see EVIDENCE — documents
business records see EVIDENCE — documents
calling case,
excluding public, 4.3.1(B)
excluding witnesses,
generally, 4.3.1(A)(a)
power to exclude, 4.3.1(A)(b)
order of proceedings,
Crown case,
adverse inference from failure to call witness, 4.3.2(A)(d)
conduct and duty of Crown generally, 4.3.2(A)(e)
duty to call evidence, 4.3.2(A)(c)
generally, 4.3.2(A)(a)
order of witnesses, 4.3.2(A)(b)
Defence case, 4.3.2(B)
generally, 4.3.2
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re-opening case,
generally, 4.3.2(C)(a)
principles, 4.3.2(C)(b)
reply,
generally 4.3.2(D)(a)
principles, 4.3.2(D)(b)
surrebuttal, 4.3.2(E)
publication bans, 4.3.1(B)
character,
accused persons,
bad character,
criminal record, prior, 4.10.1(M), 4.13.1
responding to, 4.10.1(I)
co-accused, 4.10.1(G)
criminal record, prior, 4.10.1(M), 4.13.1
general propositions governing, 4.10.1(C)
good character,
expert evidence of disposition/ tendencies, 4.10.1(F)(b)
general reputation, 4.10.1(F)(a)
responding to, 4.10.1(J)
specific acts, 4.10.1(F)(a)
putting character in issues, 4.10.1(L)
assumptions about, 4.10.1(D)
co-accused, 4.10.1(G)
defined, 4.10.1(A)
non-accused persons,
bad character, 4.10.1(H)(b)
prior criminal record, 4.10.1(M)
responding to, 4.10.1(K)
good character, 4.10.1(H)(a)
prior criminal record, 4.10.1(M)
sexual assault complainant, 4.10.1(H)(c), 4.13.6
permissible uses, generally, 4.10.1(E)
potential uses, 4.10.1(B), 4.10.1(E)
collateral facts rule, 4.4.7(F)
commission, application to take, 3.13.2
confessions,
generally, 4.12.4(A)
person in authority, 4.12.4(D)
rule,
scope of, 4.12.4(C)
statement of,
absence of oppression, 4.12.4(B)(c)
’Mr. Big’ investigations, 4.12.4(B)(e)
other police trickery, 4.12.4(B)(d)
product of operating mind, 4.12.4(B)(b)
threats or promises, 4.12.4(B)(a)
voluntariness, proving,
principles, 4.12.4(F)(a)
procedure, 4.12.4(F)(b)
situations, 4.12.4(F)(c)
young offenders, 4.12.4(E)
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consciousness of guilt see post-offence conduct
criminal record, prior
avoiding questioning on, 4.13.1(B)(d),(e)
Corbett application, bringing, 4.13.1(B)(e)
generally, 4.13.1(A)
obtaining information about, 4.13.1(B)(b)
proving, 4.13.1(D)
questioning on, CEA s.12, 4.13.1(B)(c)
relevant to credibility, 4.13.1(B)
generally, 4.13.1(B)(a)
relevant to substantive issue, 4.13.1(C)
cross-examination see witnesses, questioning
defined, 4.1.5
disclosure see DISCLOSURE
documents,
basis for receiving,
banking records, 4.8.3(G)
business records, 4.8.3(F)
certificate of analysis, 4.8.3(D)
certificate of court clerk, 4.8.3(D)
certificate of disqualification, 4.8.3(D)
contracts, 4.8.3(H)
course of duty,
exception, 4.8.3(E)(b)
generally, 4.8.3(E)(a)
practice, 4.8.3(E)(c)
driving record, 4.8.3(D)
generally, 4.8.3(A)
judicial documents,
CEA, 4.8.3(C)(c)
common law exception, 4.8.3(C)(b)
generally, 4.8.3(C)(a)
miscellaneous documents, 4.8.3(H)
preliminary hearing transcripts, 4.8.3(D), 4.9.3(F)(d)
prior conviction, 4.8.3(D)
public documents,
CEA provisions, 4.8.3(B)(c)
common law exception, 4.8.3(B)(b)
generally, 4.8.3(B)(a)
introducing, 4.8.2, 4.8.4
procedure for proving, 4.8.4
examination in chief see witnesses, questioning
exclusion of,
approach to issue, 5.5.2
Charter, under, see CHARTER — remedies — exclusion of evidence
exclusionary rules, 5.5.3(C)
generally, 5.5.1
judicial discretion, and,
evolution under Charter, 4.1.3(C),(D), 5.5.4(C),(D)
fair trial guarantee, 4.1.3(D), 5.5.4(D)
generally, 4.1.3(A), 5.5.4(A)
rule in R. v. Wray, 4.1.3(B), 5.5.4(B)
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materiality, and, 5.5.3(B)
procedure for excluding, 5.5.5(A)(c)
relevance, and, 5.5.3(A)
substantive basis for objection, 5.5.5(A)(a)
timing, 5.5.5(A)(b)
voir dire,
generally, 5.5.6(A)
principles applying, 5.5.6(A)
procedure, 5.5.6(B)
timing of evidentiary objection, 5.5.6(D)
expert,
criteria governing admissibility,
absence of exclusionary rule, 4.11.3(D)
necessity, 4.11.3(C)
properly qualified expert, 4.11.3(A)
relevance, 4.11.3(B)
establishing foundation, 4.11.4
excluded, significance of, 4.11.6
practice points, 4.11.6
unanimous, rejection of, 4.11.6
fresh, introducing on appeal,
indictable appeals,
principles, 6.2.4(D)(a)
procedure, 6.2.4(D)(b)
summary conviction appeals,
principles, 6.3.4(D)(a)
procedure, 6.3.4(D)(b)
hearsay,
approach to problem, 4.9.1(B)(b)
assertive conduct, 4.9.1(B)(f)
breach of conditional sentence order, 4.9.3(I)
examples, 4.9.1(B)(d)
exceptions,
generally, 4.9.2(A)
principled approach,
necessity, 4.9.2(B)(a)
reliability, 4.9.2(B)(b)
traditional approach,
admissions, 4.9.2(B)
breach of conditional sentnece, 4.9.3(I)
course of duty, 4.9.3(F)(c)
course of duty, 4.9.3(F)(c)
declarations against interest, 4.9.3(F)(a)
declarations as to emotional state, 4.9.3(G)
declarations as to mental state, 4.9.3(G)
declarations as to physical sensation, 4.9.3(G)
documents in possession rule, 4.9.3(J)
dying declarations, 4.9.3(F)(b)
excited utterances, 4.9.3(H)
former testimony, 4.8.3(D), 4.9.3(F)(d)
generally, 4.9.3(A)
res gestae, 4.9.3(H)
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spontaneous exclamations, 4.9.3(H)
statements adopted by party’s conduct, 4.9.3(C)
statements authorized by a party, 4.9.3(D)
statements of persons with common purpose, 4.9.3(E)
statements in furtherance of conspiracy, 4.9.3(E)
generally, 4.9.1(A), (B)
procedure for raising objection, 4.9.1(B)(c)
rule,
assertive conduct, 4.9.1(B)(f)
double relevance problem, 4.9.1(B)(e)
generally, 4.9.1(B)(a)
implied assertions from conduct/ statements, 4.9.1(B)(g)
identification,
expert, 4.13.2(E)(b)
eyewitness,
evidentiary notes, 4.13.2(E)
generally, 4.13.2(A)
out of court statements, 4.13.2(E)(a)
preparing to challenge, 4.13.2(D)
principles, 4.13.2(B)
voice identification, 4.13.2(C)
introducing,
approach, 4.1.1(B)
generally, 4.1.1(A)
procedure for, 4.1.4
issue estoppel, 4.13.5
jailhouse informants, warnings re, 4.13.7
judicial discretion to exclude,
evolution under Charter, 4.1.3(C), (D), 5.5.4(C), (D)
fair trial guarantee, 4.1.3(D), 5.5.4(D)
generally, 4.1.3(A), 5.5.4(A)
rule in R. v. Wray, 4.1.3(B), 5.5.4(B)
judicial notice,
adjudicative facts, of, 4.13.3(B)
defined, 4.13.3(A)
legislative facts, of, 4.13.3(C)
mental capacity and state of mind, 4.13.3(E)
social framework facts, of, 4.13.3(C)
materiality, 4.1.2(B), 5.5.3(A)
opinion, 4.11 see also EVIDENCE — expert
difference between fact and opinion, 4.11.2(B)
general rule, 4.11.1, 4.11.2(A)
order of,
Crown case,
adverse inference from failure to call witness, 4.3.2(A)(d)
conduct and duty of Crown generally, 4.3.2(A)(e)
duty to call evidence, 4.3.2(A)(c)
generally, 4.3.2(A)(a)
order of witnesses, 4.3.2(A)(b)
Defence case, 4.3.2(B)
generally, 4.3.2
re-opening case,
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generally, 4.3.2(C)(a)
principles, 4.3.2(C)(b)
reply,
generally 4.3.2(D)(a)
principles, 4.3.2(D)(b)
surrebuttal, 4.3.2(E)
police discretion to collect, 4.13.8
post-offence conduct,
generally, 4.13.4(A)
principles, 4.13.4(B)
probative value, 4.13.4(C)
standard of proof, 4.13.4(D)
presumptions,
generally, 4.2.4(A)
of innocence,
generally, 4.2.2(A), 4.2.4(B)
principles, 4.2.2(B)
with basic facts,
presumptions of fact, 4.2.4(C)(a)
presumptions of law,
conclusive, 4.2.4(C)(b)
rebuttable, 4.2.4(C)(c)
without basic facts, 4.2.4(B)
privilege,
case by case,
asserting , 4.4.3(B)(b)
identifying, 4.4.3(B)(a)
class,
Crown,
generally, 4.4.3(G)(a)
identifying nature of immunity, 4.4.3(G)(b)
investigation, 4.4.3(F)
marital communications,
asserting, 4.4.3(D)(b)
identifying, 4.4.3(D)(a)
police informer
asserting, 4.4.3(E)(b)
identifying, 4.4.3(E)(a)
police investigation, 4.4.3(F)
public interest immunity,
generally, 4.4.3(G)(a)
identifying nature of immunity, 4.4.3(G)(b)
solicitor-client,
asserting, 4.4.4(C)(f)
extensions of, 4.4.3(C)(b)
identifying, 4.4.3(C)(a)
innocence at stake exception, 4.4.3(C)(d), 4.4.3(C)(e)
limitations on, 4.4.3(C)(c)
generally, 4.4.3(A)
self-incrimination, against,
generally, 4.12.1
silence, pre-trial right to,
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generally, 4.12.2(A)
right to choose, 4.12.2(B)
when engaged, 4.12.2(C)
testimonial protections,
adverse inference from failure to testify, prohibition of,
co-accused, issues arising, 4.12.3(E)(c)
generally, 4.3.2(A)(d), 4.12.3(E)(a)
principles, 4.12.3(E)(b)
where rights of co-accused clash, 4.12.3(E)(c)
CEA s.5, 4.12.3(B)
Charter s.7, 4.12.3(D), 4.12.3(E)(a)
Charter s.ll(c), 4.4.2(A)(a), 4.12.3(D)(a), 4.12.3(E)(a)
Charter s. 13, 4.12.3(C), 4.13.6(E)
derivative use immunity,
generally, 4.12.3(D)(a)
principles, 4.12.3(D)(b)
procedure, 4.12.3(D)(c)
generally, 4.12.3(A)
use immunity, 4.12.3(B),(C)
proving case,
burden of proof,
evidentiary,
defined, 4.2.3(B)
examples, 4.2.3(F)
satisfying, 4.2.3(E)
generally, 4.2.3(A)
legal,
defined, 4.2.3(B)
examples, 4.2.3(F)
measuring, standard of proof,
balance of probabilities, 4.2.3(C)(d)
generally, 4.2.3(C)(a)
reasonable doubt, 4.2.3(C)(b)
satisfying, 4.2.3(D)
generally, 4.2.1
presumptions,
generally, 4.2.4(A)
of innocence,
generally, 4.2.2(A), 4.2.4(B)
principles, 4.2.2(B)
with basic facts,
presumptions of fact, 4.2.4(C)(a)
presumptions of law,
conclusive, 4.2.4(C)(b)
rebuttable, 4.2.4(C)(c)
without basic facts, 4.2.4(B)
relevance, 4.1.2(A), 5.5.3(A)
conditional, 5.5.3(A)
defined, 5.5.3(A)
materiality, and, 5.5.3(B)
multiple, 5.5.3(A)
sufficiency, and, 5.5.3(A)
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self-incrimination, protection against,
generally, 4.12.1
silence, pre-trial right to,
generally, 4.12.2(A)
right to choose, 4.12.2(B)
when engaged, 4.12.2(C)
testimonial protections,
adverse inference from failure to testify, prohibition of,
co-accused, issues arising, 4.12.3(E)(c)
generally, 4.3.2(A)(d), 4.12.3(E)(a)
principles, 4.12.3(E)(b)
where rights of co-accused clash, 4.12.3(E)(c)
CEA s.5, 4.12.3(B)
Charter, s.7, 4.12.3(D), 4.12.3(E)(a)
Charter, s.11(c), 4.4.2(A)(a), 4.12.3(D)(a), 4.12.3(E)(a)
Charter, s. 13, 4.12.3(C), 4.13.6(E)
derivative use immunity,
generally, 4.12.3(D)(a)
principles, 4.12.3(D)(b)
procedure, 4.12.3(D)(c)
generally, 4.12.3(A)
use immunity, 4.12.3(B),(C)
sexual history, prior, of sexual assault complainant,
contents of affidavit, 4.13.6(D)
generally, 4.13.6(A)
legal principles governing, 4.13.6(B)
procedure for introducing, 4.13.6(C)
contents of affidavit, 4.13.6(D)
voir dire, 4.13.6(E)
similar fact,
approach, 4.10.2(C)
charge to jury, 4.10.2(D)
general principles, 4.10.2(A)
Handy test, 4.10.2(B)
types of, 4.1.5
unsavory witness warnings, 4.13.7
voir dire,
generally, 5.5.6(A)
principles applying, 5.5.6(A)
procedure, 5.5.6(B)
timing of evidentiary objection, 5.5.6(D)
wiretap,
accessing sealed packet, 2.3.5(N)(e)
challenging admissibility, 2.3.5(L)(d)
generally, 2.3.5(N)(a)
procedure for obtaining authorization, 2.3.5(N)(c)
statutory scheme, 2.3.5(N)(b)
witnesses,
assisting memory,
approach to situations, 4.4.5(E)
past recollection recorded, 4.4.5(C)
types of, generally, 4.4.5(A)
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videotape evidence,
generally, 4.4.5(F)(a)
principles, 4.4.5(F)(c)
corroboration, as, 4.4.5(F)(f)
meaning of “acts complained of, 4.4.5(F)(e)
meaning of “adopts”, 4.4.5(F)(d)
prior acquaintance/better position test, 4.4.5(F)(g)
statutory requirements for admissibility, 4.4.5(F)(b)
where witness has present memory of past event, 4.4.5(B)
where witness has no present memory of past event, 4.4.5(C)
compelling attendance,
generally, 4.4.4(A)
procedures,
enforcing subpoena, 4.4.4(F)
generally, 4.4.4(B)
issuing subpoena, 4.4.4(C)
objection to subpoena,
forum, 4.4.4(G)(b)
grounds, 4.4.4(G)(a)
procedure for launching, 4.4.4(G)(c)
prisoner witness, 4.4.4(E)
serving subpoena, 4.4.4(D)
competence and compellability,
presumed not competent,
accused, 4.4.2(A)(a)
husband or wife of accused, 4.4.2(A)(b)
proved not competent, CEA s.16,
effect of witness’ mental disorder, 4.4.2(B)(d)
generally, 4.4.2(B)(a)
procedure on inquiry, 4.4.2(B)(b)
test on inquiry, 4.4.2(B)(c)
confrontation of,
limitation on rights of accused,
generally, 4.4.6(A)
procedure, 4.4.6(C)
requirements for s.486(2.1)
credibility see EVIDENCE — witnesses — impeaching and EVIDENCE — witnesses— supporting credibility
expert see EVIDENCE — expert
identification — see EVIDENCE — identification — eyewitness
impeaching,
generally, 4.5.1
nature of impeachment,
assessing credibility, 4.5.2(B)
generally, 4.5.2(A)
opponent’s witness,
bias, interest or corruption, 4.5.3(D)(h)
character, 4.5.3(G)
defects of testimonial capacity, 4.5.3(E)
generally, 4.5.3(A)
prior criminal record, 4.5.3(F)
prior inconsistent statements
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CEA, s.10, 4.5.3(D)(d)
CEA, s.11, 4.5.3(D)(e)
cross-examining on, generally, 4.5.3(D)(c)
cross-examining on, oral, 4.5.3(D)(f)
generally, 4.5.3(D)(a)
transcripts, 4.5.3(D)(g)
use of, 4.5.3(D)(b)
proof by other witnesses, 4.5.3(C)
rationality of evidence,
consistency, 4.5.3(B)(a)
reasonableness, 4.5.3(B)(b)
own witness,
approach to obtaining permission, 4.6.2
CEA s.9(l) application, 4.6.5, 4.6.6
procedure, 4.6.6
CEA s.9(2) application,
leave required, 4.6.3(B)
pre-requisites to use, 4.6.3(A)
procedure, 4.6.4
common law right, 4.6.7
generally, 4.6.1
R. v. B. (K.G.) application,
generally, 4.6.8(A)
legal requirements,
necessity, 4.6.8(B)(a)
reliability, 4.6.8(B)(b)
striking similarity, 4.6.8(B)(c)
procedure, 4.6.8(C)
substantive use of prior statement, 4.6.8
jailhouse informants, warnings, re, 4.13.7
post-hypnosis testimony, 4.4.5(G)
prior transcripts, 4.4.5(D)
privilege,
case by case,
asserting , 4.4.3(B)(b)
identifying, 4.4.3(B)(a)
class,
Crown,
generally, 4.4.3(G)(a)
identifying nature of immunity, 4.4.3(G)(b)
investigation, 4.4.3(F)
marital communications,
asserting, 4.4.3(D)(b)
identifying, 4.4.3(D)(a)
police informer
asserting, 4.4.3(E)(b)
identifying, 4.4.3(E)(a)
police investigation, 4.4.3(F)
public interest immunity,
generally, 4.4.3(G)(a)
identifying nature of immunity, 4.4.3(G)(b)
solicitor-client,
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asserting, 4.4.4(C)(d)
extensions of, 4.4.3(C)(b)
identifying, 4.4.3(C)(a)
innocence at stake exception, 4.4.3(C)(d), (e)
limitations on, 4.4.3(C)(c)
generally, 4.4.3(A)
questioning,
collateral facts rule, 4.4.7(F)
exceptions, 4.5.3(D)(h)
cross-examination, see also EVIDENCE — witnesses — impeaching
CEA s. 9(2), 4.4.7(C)(b)
limitations, 4.4.7(C)(b)
purpose, 4.4.7(C)(a)
unacceptable comments/ inquiries, 4.4.7(C)(c)
examination in chief,
communicating with witness, about matters not yet covered, 4.4.7(B)(b)
purpose, 4.4.7(B)(a)
rule against impeaching own witness, 4.4.7(B)(e)
exceptions to rule, 4.4.7(B)(e)
rule against leading questions, 4.4.7(B)(c)
exceptions to rule, 4.4.7(B)(d)
rule against oath helping, 4.4.7(B)(f), 4.7.1
exceptions to rule,
character of accused, 4.7.2(A)
character of non-accused/ witness, 4.7.2(B)
expert evidence, 4.7.2(C)
prior consistent statements, some,
complaint, 4.7.2(D)(g)
examples, situations, 4.7.2(D)(h)
exculpatory statements on arrest, 4.7.2(D)(c)
generally, 4.7.2(D)
hearsay exceptions, 4.7.2(D)(a), (b), 4.13.2(E)(a)
narrative, 4.7.2(D)(f)
prior identification, 4.7.2(D)(a), 4.13.2(E)(a)
rebut allegation of recent fabrication, 4.7.2(D)(e)
statements made by accused on recovery of incriminating articles,
4.7.2(D)(d)
generally, 4.4.7(A)
judicial power of, 4.4.7(E)
re-examination, 4.4.7(D)
sequestration of, behind screen 4.4.6 see also confrontation
supporting credibility,
general rule, 4.7.1(A)
exceptions to rule,
character of accused, 4.7.2(A)
character of non-accused/ witness, 4.7.2(B)
expert evidence, 4.7.2(C)
prior consistent statements, some,
complaint, 4.7.2(D)(g)
examples/situations, 4.7.2(D)(h)
exculpatory statements on arrest, 4.7.2(D)(c)
generally, 4.7.2(D)
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hearsay exceptions, 4.7.2(D)(a), (b), 4.13.2(E)(a)
narrative, 4.7.2(D)(f)
prior identification, 4.7.2(D)(a), 4.13.2(E)(a)
rebut allegation of recent fabrication, 4.7.2(D)(e)
statements made by accused on recovery of incriminating articles,
4.7.2(D)(d)
reason for, 4.7.1(B)
unsavory, warnings re, 4.13.7
EXTRAORDINARY REMEDIES — see REMEDIES — extraordinary
EYEWITNESS IDENTIFICATION
evidentiary notes, 4.13.2(E)
expert, 4.13.2(E)(b)
generally, 4.13.2(A)
out of court statements of prior identification, 4.13.2(E)(a)
preparing to challenge, 4.13.2(D)
principles, 4.13.2(B)
voice identification, 4.13.2(C)
INVESTIGATION
generally, 2.1
powers of state,
arrest, 2.3.3
detention, 2.3.2
approach to issue, 2.3.2(B)
arbitrary,
common law power to detain, 2.3.2(D)(d)
generally, 2.3.2(D)(a)
legal authority to detain, 2.3.2(D)(b)
procedure for raising issue, 2.3.2(E)
statutory authority to detain, 2.3.2(D)(c)
defined, 2.3.2(C)
factors to consider, 2.3.2(C)(b)
meaning of detention, 2.3.2(C)(a)
situations/examples, 2.3.2(C)(c)
generally, 2.3.2(A)
questioning, 2.3.4(A),(B)
search and seizure, 2.3.5 see also SEARCH AND SEIZURE
state agency, 2.3.1
application of Charter, 2.3.1(A), 2.3.1(D)
extra-territorial application, 2.3.1(D)
defined, 2.3.1(C)
good faith, 2.3.1(E)
government defined, 2.3.1(B)
wiretaps,
generally, 2.3.5(N)(a)
procedure for obtaining authorization, 2.3.5(N)(c)
statutory scheme, 2.3.5(N)(b)
rights of subject,
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arbitrary detention, protection against
common law power to detain, 2.3.2(D)(d)
generally, 2.3.2(D)(a)
legal authority to detain, 2.3.2(D)(b)
procedure for raising issue, 2.3.2(E)
statutory authority to detain, 2.3.2(D)(c)
be informed promptly of reasons for arrest/detention, to,
generally, 2.2.3(A),(B)
principles,
approach to interpretation, 2.2.3(B)(e)
continuing obligation, 2.2.3(B)(d)
procedure for raising breach, 2.2.3(B)(h)
“promptly” defined, 2.2.3(B)(c)
rationale for right, 2.2.3(B)(a)
requirements of s.10(a), 2.2.3(B)(b)
right to counsel, and, 2.2.3(B)(f),(g)
cooperation,
acquiescence and compliance distinguished, from, 2.2.2(B)(b)
allowed and encouraged, 2.2.2(B)(a)
generally, 2.2.2(A)
request by authority figure, effect of request, 2.2.2(B)(c)
counsel, to
court ordered, 2.2.4(G), 2.2.4(K)
examples/situations, 2.2.4(I)
generally, 2.2.4(A),(B)
implementational component,
assertion of right to silence, and 2.2.4(E)(g)
duty to hold off, 2.2.4(E)(b), 2.2.4(E)(f)
generally, 2.2.4(C), 2.2.4(E)(a)
onus of proof, 2.2.4(E)(h)
privacy and, 2.2.4(E)(e)
reasonable opportunity defined, 2.2.4(E)(c),(d),(e)
informational component,
accused’s understanding of, 2.2.4(D)(g)
consequences of breach, 2.2.4(D)(i)
detainee already knows, where, 2.2.4(D)(e)
detainee does not want to hear, where, 2.2.4(D)(e)
detainee says “not right now”, 2.2.4(D)(f)
duty counsel services, proving existence of, 2.2.4(D)(c)
generally, 2.2.4(C), 2.2.4(D)(a)
requirements, 2.2.4(D)(b)
substance over form , 2.2.4(D)(h)
waivers, 2.2.2(C)(h), 2.2.4(D)(d),(e),(f),(g),(h)
practice notes, 2.2.4(F)
principles,
fair treatment, 2.2.4(B)
immediate need, 2.2.4(B)
purpose of right, 2.2.4(B)
procedure for raising breach, 2.2.4(J)
right to be informed promptly of reasons for arrest/detention and, 2.2.3(B)(f),(g)
search and, 2.3.5(K)(m)
state-funded, 2.2.4(H), 2.2.4(K)
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disclosure, to, see DISCLOSURE
generally, 2.2.1
search and seizure, protection against unreasonable, see SEARCH AND SEIZURE
waiver and consent,
consent related to purpose, 2.2.2(C)(g)
defined, 2.2.2(C)
degree of awareness required, 2.2.2(C)(e)
examples/ situations,
protection against arbitrary detention, 2.2.2(C)(h)
protection against unreasonable search and seizure, 2.2.2(C)(h)
right to be informed of reasons for arrest/detention, 2.2.2(C)(h)
right to counsel, 2.2.2(C)(h)
right to silence, pre-trial, 2.2.2(C)(h)
generally, 2.2.2(A), 2.2.2(C)
ineffective,
consequences of, 2.2.2(C)(j)
procedure for raising, 2.2.2(C)(k)
knowledge of consequences, 2.2.2(C)(c)
necessity of stringent waiver test, 2.2.2(C)(d)
onus of proof, 2.2.2(C)(i)
operating mind requirement, 2.2.2(C)(f)
requirements for effective waiver, 2.2.2(C)(b), 2.2.2(C)(e),(f),(g)
consent related to purpose, 2.2.2(C)(g)
degree of awareness required, 2.2.2(C)(e)
knowledge of consequences, 2.2.2(C)(c)
operating mind, 2.2.2(C)(f)
JUDICIAL INTERIM RELEASE see BAIL
JURISDICTION
Charter remedies, over, 5.4.2(E)
Court of Appeal see APPEALS — indictable — powers of court
court level, generally,
age determination, 3.2.7(B)
classification of offences, 3.2.7(C)
election, rights of,
Accused, 3.2.7(D)(b)
Crown, 3.2.7(D)(a)
re-elections, 3.2.7(D)(c)
generally, 3.2.7(A)
re-elections, 3.2.7(D)(c)
preliminary inquiry justice, 3.8.3, 5.4.2(E)
Summary Conviction Appeal Court see APPEALS — summary conviction — powers
of court
territorial,
change of venue, 3.2.6(B)
generally, 3.2.6(A)
young offenders, over, 3.7.2(B)
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JURY
deliberations and secrecy, 3.12.3(A)
identity protection order, 3.12.3(D)
instruction, 3.12.2, 4.10.2(C)
judicial discharge of juror, 3.12.3(F)
questions, 3.12.3(B)
selection,
challenges for cause,
generally, 3.12.1(B)(a)
judicial notice, 3.12.1(B)(b)
nature and scope, 3.12.1(B)(b)
procedure for bringing, 3.12.1(B)(c)
generally 3.12.1(A)
peremptory challenges, 3.12.1(C)(a)
roll, 3.12.1(C)(c)
verdict
judicial inquiry into, 3.12.3(C)
MENS REA see OFFENCES — fault requirement
’MR. BIG’ OPERATIONS
admissions and, 4.9.3(B)
confessions, 4.12.4(B)(e)
threat of entrapment, 1.6.7(E)
OFFENCES
act requirement, 1.3.2 , 1.3.3
consent, 1.3.3(A)(b)
possession, 1.3.3(A)(a)
arising out of same transaction, 1.4.2(D)
attempts see ATTEMPTS
capacity requirement, 1.3.3(C)
causation requirement, 1.3.3(E)
approach to issue, 1.3.3(E)(a)
constitutional considerations, 1.3.3(E)(d)
manslaughter,
de minimis test and, 1.3.3(E)(d)
foreseseeability of consequences, and, 1.3.3(E)(d)
general principles, 1.3.3(E)(b)
homicide, rules, 1.3.3(E)(c)
manslaughter, 1.3.3(E)(d)
classification of, 3.2.7(C)
conspiracy see CONSPIRACY
fault requirement,
absolute liability, 1.3.4(B)
constitutional considerations, 1.3.4(B), (C), (D)
degrees of,
criminal negligence, 1.3.4(E)(f)
generally, 1.3.4(E)(a)
intention, 1.3.4(E)(b)
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knowledge, 1.3.4(E)(c)
predicate offences, 1.3.4(E)(g)
recklessness, 1.3.4(E)(e)
wilful blindness, 1.3.4(E)(d)
generally, 1.3.4(A)
identifying, 1.3.4(A)
criminal and CDSA offences, 1.3.4(C)
regulatory offences, 1.3.4(C)
objective, 1.3.4(A)
strict liability, 1.3.4(B), 1.3.4(D)
subjective, 1.3.4(A)
summarizing, 1.3.4(B)
general intent, of, 1.7.6(D),(E), 1.7.6(H)
included, 1.4.2(A),(B)
inconsistent verdicts, rule against, 1.4.2(E)
jurisdiction over, 3.2.7(C)
limitation periods, 3.2.4
locating, 3.2.2
multiple convictions, rule against, 1.4.2(F)
omissions see OMISSIONS
participation, modes of,
accessory after the fact, 1.4.1(G)
aiding, 1.4.1(C)
abetting, 1.4.1(D)
conspiracy, 1.4.1(B)(h), 1.4.1(I)
corporate party liability, 1.4.1(B)(g)
counselling, 1.4.1(F)
criminal organization, 1.4.1(J)
generally, 1.4.1(A)
liability where one party cannot be convicted, 1.4.1(H)
principal, as, 1.4.1(B)
innocent agent, through, 1.4.1(B)
intention in common, 1.4.1(E)
approach to application of legislation, 1.4.1(E)(a)
Charter concerns, 1.4.1(E)(b)
party, as 1.4.1(B)
conspiracy, and, 1.4.1(B)(h), 1.4.1(I)
offences committed by corporations, 1.4.1(B)(g)
duress, 1.4.1(B)(k)
extent of liability, 1.4.1(B)(f), 1.4.1(H)
generally, 1.4.1(B)
knowledge requirement, 1.4.1(B)(b)
presence, and, 1.4.1(B)(b)
self-induced intoxication, and, 1.4.1(B)(e)
specific intent, of, 1.4.2(C)(d), 1.7.6(D), 1.7.6(F), 1.7.6(H)
voluntariness requirement, 1.3.3(D)
OMISSIONS
continuing act, 1.3.3(B)(a)
examples, 1.3.3(B)(c)
generally, 1.3.3(B)(a)
legal duty, 1.3.3(B)(a),(b),(d),(e),(f)
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persons undertaking acts, of, 1.3.3(B)(d)
necessaries of life, to provide, 1.3.3(B)(f)
PARTY LIABILITY
accessory after the fact, 1.4.1(G)
aiding, 1.4.1(C)
abetting, 1.4.1(D)
conspiracy, 1.4.1(B)(h), 1.4.1(I)
corporate, 1.4.1(B)(g)
counselling, 1.4.1(F)
criminal organization, 1.4.1(J)
duress, 1.4.1(B)(k)
extent of liability, 1.4.1(B)(f), 1.4.1(H)
generally, 1.4.1(A),(B)
knowledge requirement, 1.4.1(B)(b)
liability where one party cannot be convicted, 1.4.1(H)
innocent agent, through, 1.4.1(B)
intention in common, 1.4.1(E)
approach to application of legislation, 1.4.1(E)(a)
Charter concerns, 1.4.1(E)(b)
presence, and, 1.4.1(B)(b)
self-induced intoxication, and, 1.4.1(B)(e)
PRELIMINARY INQUIRY see TRIAL PROCESS — preliminary inquiry
PRE-TRIAL HEARING see TRIAL PROCESS — pre trial hearing
REMEDIES
appeals,
bail pending,
indictable appeals,
generally, 6.2.3(A)
principles,
conviction appeals, 6.2.3(B)(a)
sentence appeals, 6.2.3(B)(b)
procedure, 6.2.3(C)
summary conviction appeals,
generally, 6.3.3(A)
principles, 6.3.3(B)
procedure, 6.3.3(C)
tactical considerations, 6.3.4(D)
checklists, 6.1.3, 6.1.4
client expectations, 6.1.2(C)
determining availability, 5.2.1
final order or decision, 5.2.2
generally, 6.1.1
indictable,
bail pending, see REMEDIES — appeals — bail pending — indictable appeals
extensions or variations,
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principles, 6.2.3(D)(a)
procedure, 6.2.3(D)(b)
fresh evidence, introducing
principles, 6.2.4(D)(a)
procedure, 6.2.4(D)(b)
generally, 6.2.1
perfection of, 6.2.2
powers of court,
consent orders,
principles, 6.2.4(E)(a)
procedure, 6.2.4(E)(b)
tactics, 6.2.4(E)(c)
fresh evidence, introducing
principles, 6.2.4(D)(a)
procedure, 6.2.4(D)(b)
procedure for bringing applications generally, 6.2.4(A)(b)
stay of driving prohibition, pending,
principles, 6.2.4(B)(a)
procedure, 6.2.4(B)(b)
tactics, 6.2.4(B)(c)
stays pending, generally,
principles, 6.2.4(C)(a)
procedure, 6.2.4(C)(b)
tactics, 6.2.4(C)(c)
timing of applications, 6.2.4(A)(a)
precedents, 6.4.1
preserving rights to, 6.1.2(A)
retainer, 6.1.2(D)
summary conviction,
bail pending, see REMEDIES — appeals — bail pending — summary
conviction appeals
fresh evidence, introducing
principles, 6.3.4(D)(a)
procedure, 6.3.4(D)(b)
generally, 6.3.1
leave to appeal, 6.3.2
perfecting, 6.3.2
powers of court,
fresh evidence,
principles, 6.3.4(D)(a)
procedure, 6.3.4(D)(b)
procedure for bringing applications generally, 6.3.4(A)
stay of driving prohibition, pending,
principles, 6.3.4(C)(a)
procedure, 6.3.4(C)(b)
tactics, 6.3.4(C)(c)
stays pending, generally, 6.3.4
principles, 6.3.4(B)(a)
procedure, 6.3.4(B)(b)
tactics, 6.3.4(C)(c)
tactics, 6.1.2(E)
applications,
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correcting errors, 5.6.3
generally, 5.6.1, 5.6.4(B)
precedents, 5.6.6
procedures, 5.6.4
strategy and tactics, 5.6.2
appropriate, choosing,
final order or decision, 5.2.2
generally, 5.2.1
interlocutory orders or decisions,
Crown challenges, 5.2.3
defence challenges, 5.2.3
third party challenges,
generally, 5.2.4(A)
procedure on, 5.2.4(C)
reasons for, 5.2.4(A)
constitutional,
Charter,
court of competent jurisdiction, 5.4.2(E)
generally, 5.3.3(A)
problem areas, 5.3.3(B)
procedure for raising Charter challenge, 5.3.3(D)
reasonable limits, 5.3.3(C)
remedies under,
examples, 5.3.3(E)
exclusion of evidence,
generally, 5.4.1, 5.4.2(F), 5.4.3(A)
judicial discretion, and
evolution under Charter, 4.1.3(C),(D), 5.5.4(C),(D)
fair trial guarantee, 4.1.3(D), 5.5.4(D)
generally, 4.1.3(A), 5.5.4(A)
procedure for applying,
generally, 5.4.3(D)(a)
provincial court, 5.4.3(D)(b)
superior court, 5.4.3(D)(c)
requirements, see also test for
burden of proof, 5.4.3(B)(b)
causal connection, 5.4.3(B)(c)
discretion or duty, 5.4.3(B)(d)
disrepute, 5.4.3(B)(e), 5.4.3(C)
standing, 5.4.3(B)(a)
test for,
effect of exclusion on administration of justice, 5.4.3(C)(d)
generally, 5.4.3(B)(e), 5.4.3(C)(a)
seriousness of breach, 5.4.3(C)(c)
trial fairness factors, 5.4.3(C)(b)
exemption, 5.3.2(D)(d)
monetary damages, 5.4.2(F)
postponement of, 5.3.2(D)(e)
reading down, 5.3.2(D)(b)
reading in, 5.3.2(D)(c)
s.24(1)
court of competent jurisdiction, 5.4.2(E)
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fair trial remedy, 5.4.2(C), 5.5.4(D)
generally, 5.4.1, 5.4.2(A)
nature of remedy, 5.4.2(F)
procedure for applying, 5.4.2(G)
proving denial/ infringement of right, 5.4.2(D)
standing,
co-accused, 5.4.2(B)(b)
requirements/test, 5.4.2(B)(a), 5.4.3(B)(a)
stay of proceedings, 5.4.2(F)
striking down, 5.3.2(D)(a)
temporary suspension of invalidity, 5.3.2(D)(e)
s.1 analysis, 5.3.3(C)
standing,
co-accused, 5.4.2(B)(b)
requirements/test, 5.4.2(B)(a)
Constitution Act,
division of powers-based challenges,
generally, 5.3.2(A)
key provisions, 5.3.2(B)
procedure for brining, 5.3.2(C)
remedies under,
exemption, 5.3.2(D)(d)
postponement of, 5.3.2(D)(e)
reading down, 5.3.2(D)(b)
reading in, 5.3.2(D)(c)
striking down, 5.3.2(D)(a)
temporary suspension of invalidity, 5.3.2(D)(e)
generally, 5.3.1, 5.3.2(D)
exclusion of evidence, see REMEDIES — constitutional — Charter, see also
EVIDENCE — exclusion of
extraordinary,
certiorari,
defined, 5.7.2(A)(a)
uses, 5.7.2(A)(b),(c)
quash committal for trial, 5.7.2(A)(c)
quash publication ban, 5.2.4(B), 5.7.2(A)(f)
quash search warrant, 5.7.2(A)(d)
quash subpoena, 4.4.4(G), 5.7.2(A)
generally, 5.7.1
habeas corpus, 5.7.2(E)
limitations on use, 5.7.3
mandamus,
defined, 5.7.2(B)(a)
uses, 5.7.2(B)(b)
procedendo,
defined, 5.7.2(D)(a)
uses, 5.7.2(D)(b)
procedure for applying, 5.7.4
prohibition,
defined, 5.7.2(C)(a)
uses, 5.7.2(C)(b)
generally, 5.1
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motions see REMEDIES — applications
third party,
certiorari, 5.7.2(A)
generally, 5.2.4(A)
procedure on challenges, 5.2.4(C)
reasons for challenges, 5.2.4(A)
SEARCH AND SEIZURE
Charter challenge based on s.8 protection,
approach to issue, 2.3.5(C)
approach to preparation, 2.3.5(D)(a)
disclosure issues, 2.3.5(D)(b)
preparing for, 2.3.5(D)
prior judicial authorization/ warrant,
challenging,
factors considered on review, 2.3.5(F)(b)
grounds 2.3.5(F)(a)
reasonable and probable grounds defined, 2.3.5(E)(b)
requirement, 2.3.5(E)(a)
warrantless search or seizure,
challenging,
grounds, 2.3.5(G)(a)
procedure for bringing, 2.3.5(I)
Charter protection,
challenges based on, 2.3.5(C), 2.3.5(D), 2.3.5(E), 2.3.5(F), 2.3.5(G), 2.3.5(H), 2.3.5(I)
procedure for bringing, 2.3.5(I)
scope, 2.3.5(B)(a)
privacy interest, 2.3.5(B)(c)
examples/situations, 2.3.5(B)(c)
right to counsel and, 2.3.5
search /seizure defined, 2.3.5(B)(b)
consent search, 2.3.5(L)(a)
defined, 2.3.5(B)(b)
exclusion of evidence see CHARTER — remedies — exclusion of evidence
exigent circumstances, 2.3.5(L)(c)
extraordinary remedies, and,
certiorari, 2.3.5(J)
generally, 2.3.4(A)
plain view doctrine, 2.3.5(L)(e)
unreasonable — see SEARCH AND SEIZURE — Charter protection
wiretaps,
accessing sealed packet, 2.3.5(N)(e)
challenging admissibility, 2.3.5(L)(d)
generally, 2.3.5(N)(a)
procedure for obtaining authorization, 2.3.5(N)(c)
statutory scheme, 2.3.5(N)(b)
with warrant,
challenging,
certiorari, 2.3.5(I)
execution, on basis of, 2.3.5(H)
factors considered on review, 2.3.5(F)(b)
grounds 2.3.5(F)(a)
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procedure for bringing challenge, 2.3.5(I)
prior judicial authorization requirement, 2.3.5(E)(a)
reasonable and probable grounds defined, 2.3.5(E)(b)
generally, 2.3.5(K)(a)
types of,
blood sample warrant, 2.3.5(K)(l)
bodily impression warrant, 2.3.5(K)(e)
dial number recorder, 2.3.5(K)(g)
drug warrants, 2.3.5(K)(i)
Feeney warrant, 2.3.5(K)(n), 2.3.5(L)(c)
firearms warrants, 2.3.5(K)(j)
forensic DNA warrant, 2.3.5(K)(d)
general warrant, 2.3.5(K)(c)
generally, 2.3.5(K)(a)
proceeds of Crime, “seize and freeze”, 2.3.5(K)(h)
standard Criminal Code warrant, 2.3.5(K)(b)
telewarrant, 2.3.5(K)(k)
tracking warrant, 2.3.5(K)(d)
without warrant,
challenging,
grounds, 2.3.5(G)(a)
procedure for bringing challenge, 2.3.5(I)
types of,
arrest, on, 2.3.5(L)(b)
consent, 2.3.5(L)(a)
detention on, 2.3.5(L)(b)
exigent circumstances, in, 2.3.5(L)(c)
plain view, 2.3.5(L)(e)
roadside breath tests, 2.3.5(L)(d)
stop and frisk, 2.3.5(L)(b)
SENTENCING see TRIAL PROCESS — sentencing
STATUTORY INTERPRETATION
approach, 1.2.2
common law justifications/excuses, defences, 1.2.5(B)
constitutional compliance, 1.2.6, 5.1
definition sections, 1.2.3
evidence, applicable rules, 1.2.7
general rules, 1.2.4
legality, 1.2.4(A)
strict construction, 1.2.4(B)
no common-law or non-Canadian offences, 1.2.5(A)
procedure, applicable rules, 1.2.7
transitional rules,
changing rules, 1.2.8(A)
interpretive presumptions, 1.2.8(B),(C)
prospective, 1.2.8(A)
retroactive, 1.2.8(A)
retrospective, 1.2.8(A)
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STAY
of order,
on appeal,
driving prohibition, 6.2.4(B), 6.3.4(C)
generally, 6.2.4(C), 6.3.4(B)
of proceedings,
Charter remedy, as,
for abuse of process, 1.6.2
for non-disclosure, 2.2.5(G)(c)
for unreasonable delay, 3.2.5(C)
generally, 5.4.2(F)
common law remedy, as
for abuse of process, 1.6.2
Crown, by,
abuse of process, and, 3.7.3(C)
principles, 3.7.3(A)
review of Crown decisions, 3.7.3(B)
generally, 3.7.1
procedure for entering, 3.7.4
TRIAL PROCESS
adjournments,
generally, 3.9.2(A)
principles, 3.9.2(B)
procedure for obtaining,
formal, 3.9.2(D)(b)
informal, 3.9.2(D)(a)
unrepresented accused, 3.9.2(C)
applications, see also specific topics under APPEALS, BAIL, CHARTER, DISCLOSURE, EVIDENCE, REMEDIES, and SEARCH AND SEIZURE
correcting errors, 5.6.3
generally, 5.6.1, 5.6.4(B)
precedents, 5.6.6
procedures, 5.6.4
strategy and tactics, 5.6.2
bail see BAIL
commission evidence, application to take, 3.13.2
conflict of interest, 3.13.4
crown reply evidence, 3.10.4
crown’s closing address, 3.10.5
defence counsel’s removal from record, 3.13.1
directed verdict, 3.10.1, 3.11.2
excluding public, 4.3.1(B)
excluding witnesses,
generally, 4.3.1(A)(a)
power to exclude, 4.3.1(A)(b)
exhibits, release of, for scientific testing, 3.13.3
generally, 3.1
indictments,
challenging,
generally, 3.4.3
motion for particulars,
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principles, 3.4.4(A)
procedure, 3.4.4(B)
motion to amend,
approach to issues, 3.4.8(B)
generally, 3.4.8(A)
in conformity with evidence, 3.4.8(E)
prejudice to accused, 3.4.8(D)
test, 3.4.8(C) ,(D)
motion to dismiss, 3.4.5
motion to quash,
generally, 3.4.6(A)
golden rule, 3.4.6(B)
procedure, 3.4.7(B)
timing, 3.4.7(A)
formal requirements, 3.4.2
generally, 3.4.1
substantive requirements, 3.4.2
informations,
challenging,
generally, 3.4.3
motion for particulars,
principles, 3.4.4(A)
procedure, 3.4.4(B)
motion to amend,
approach to issues, 3.4.8(B)
generally, 3.4.8(A)
in conformity with evidence, 3.4.8(E)
prejudice to accused, 3.4.8(D)
test, 3.4.8(C), (D)
motion to dismiss, 3.4.5
motion to quash,
generally, 3.4.6(A)
golden rule, 3.4.6(B)
procedure, 3.4.7(B)
timing, 3.4.7(A)
formal requirements, 3.4.2
generally, 3.4.1
substantive requirements, 3.4.2
joinder, see also multiple accused
“interests of justice”,
generally, 3.6.2(A)
multiple accused, 3.6.2(C)
multiple counts, 3.6.2(B)
principles, 3.6.1, 3.6.4
procedure, 3.6.4
judicial conduct, 3.10.8
jurisdiction,
court,
age determination, 3.2.7(B)
classification of offences, 3.2.7(C)
election, rights of,
Accused, 3.2.7(D)(b)
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Crown, 3.2.7(D)(a)
re-elections, 3.2.7(D)(c)
generally, 3.2.7(A)
re-elections, 3.2.7(D)(c)
language of accused, 3.2.7(E)
territorial,
change of venue, 3.2.6(B)
generally, 3.2.6(A)
jury see JURY
locating offence, 3.2.2
mode of trial,
elections, 3.2.7(D)
re-elections, 3.2.7(D)
multiple accused, issues arising
generally, 3.11.1
situations,
character evidence, 3.11.2
competent and compellable witness, 3.11.2
directed verdict, motion for, 3.11.2
order of presentation, 3.11.2
search violates s.8, 3.11.2
silence, pre-trial right to, 3.11.2
statement from one accused, 3.11.2
no evidence motion, 3.10.1
order of proceedings,
Crown case,
adverse inference from failure to call witness, 4.3.2(A)(d)
conduct and duty of Crown generally, 4.3.2(A)(e)
duty to call evidence, 4.3.2(A)(c)
generally, 4.3.2(A)(a)
order of witnesses, 4.3.2(A)(b)
Defence case, 4.3.2(B)
generally, 4.3.2
re-opening case,
generally, 4.3.2(C)(a)
principles, 4.3.2(C)(b)
reply,
generally 4.3.2(D)(a)
principles, 4.3.2(D)(b)
surrebuttal, 4.3.2(E)
plea,
guilty plea, 3.10.3(A)
repudiation of plea agreement and the Charter, 3.10.3(B)
preliminary inquiry,
committal,
challenging, 3.8.4
test for, 3.8.4
generally, 3.8.1
jurisdiction of justice, 3.8.3
powers of presiding justice, 3.8.3
purposes, 3.8.2
tactics, 3.8.6
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presence requirements, 3.9.2
pre-trial hearing,
generally, 3.5.1
preparing for, 3.5.3
when held, 3.5.2
pre-trial motions, 3.10.7
publication bans, 4.3.1(B)
representation at trial, 3.9.4
seating arrangements, 3.9.2
security arrangements, 3.9.2
sentencing, 3.14
severance,
“interests of justice”,
generally, 3.6.2(A)
multiple accused, 3.6.2(C)
multiple counts, 3.6.2(B)
principles, 3.6.1, 3.6.3
procedure, 3.6.3
stay of proceedings, see also REMEDIES — Charter — stay of proceedings
Crown, by,
abuse of process, and, 3.7.3(C)
principles, 3.7.3(A)
review of Crown decisions, 3.7.3(B)
generally, 3.7.1
procedure for entering, 3.7.4
summary conviction proceedings,
appeals see APPEALS — summary conviction
generally, 3.10.2(A)
statutory framework/ provisions, 3.10.2(B)
time of trial,
Charter considerations,
generally, 3.2.5(A)
s.11(b),
factors considered, 3.2.5(B)(e)
principles, 3.2.5(B)(a)
prerequisites, 3.2.5(B)(b)
purpose, 3.2.5(B)(c)
stay of proceedings, application for based on
burden of proof, 3.2.5(C)(b)
procedure, 3.2.5(C)(c)
timing, 3.2.5(C)(a)
test, 3.2.5(B)(d)
generally, 3.2.3
unrepresented accused, 3.9.5
limitation periods, 3.2.4
venue,
change of, 3.2.6(B)
verdict, 3.10.6
voir dire,
generally, 5.5.6(A)
principles applying, 5.5.6(A)
procedure, 5.5.6(B)
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timing of evidentiary objection, 5.5.6(D)
withdrawal of charges,
generally, 3.7.1
principles, 3.7.2(A)
procedure for withdrawal, 3.7.2(C)
review of Crown discretion, 3.7.3(B)
witnesses, see also EVIDENCE — witnesses
compelling attendance,
generally, 4.4.4(A)
procedures,
enforcing subpoena, 4.4.4(F)
generally, 4.4.4(B)
issuing subpoena, 4.4.4(C)
objection to subpoena,
forum, 4.4.4(G)(b)
grounds, 4.4.4(G)(a)
procedure for launching, 4.4.4(G)(c)
prisoner witness, 4.4.4(E)
serving subpoena, 4.4.4(D)
excluding,
generally, 4.3.1(A)(a)
power to exclude, 4.3.1(A)(b)
VENUE, CHANGE OF 3.2.5(B)
VERDICT
directed, 3.10.1
geenrally, 3.10.6
inconsistent, rule against, 1.4.2(E)
VOICE IDENTIFICATION
eyewitness evidence, 4.13.2
WARRANTS see SEARCH AND SEIZURE — with warrant — types of
YOUNG OFFENDERS
age defence, 1.7.2
bail review procedure, 3.3.3(C)
confessions by, 4.12.4(E)
jurisdiction over,
age determination, 3.2.7(B)
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